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Criminal procedural activity of the court related to the execution of court
decisions perhaps is the least studied issue in the theory of criminal procedure.
The complexity of studying this activity lies in the multi-element aspect of the
subject matter of executing court decisions stage, one of which is the activity of
the court to resolve issues on various doubts and contradictions in court
decisions. There has been a debate among scholars for decades in regard to the
court activity on eliminating doubts and contradictions that arise during the
execution of the sentence. Debatable issues were not resolved in the current
Criminal Procedural Code of 2012, since the legislator did not provide a clear
definition of “doubts and contradictions”. A certain step towards filling this gap
was made by the Plenum of the Supreme Court of Ukraine in the Resolution
dated from December 21, 1990 No. 11 “On the practice of applying procedural
legislation by the courts of Ukraine in resolving issues related to the execution
of sentences” [1]. In particular, that Resolution contained an indicative list of
issues that arise while executing sentences due to their shortcomings,
including the following: 1) on the application of an amnesty act, if its
application is mandatory and the court did not discuss this issue when
sentencing; 2) on the release from custody of a person sentenced to a non-
custodial sentence, if the defendant was in custody and the court did not
change the preventive measure; 3) on the revocation of the preventive measure,
when the court did not indicate in the sentence on its revocation while
defendant’s acquittal or conviction with the release from punishment; 4) on
enrollment of previous detention into the term of serving a sentence, if such an
enrollment was not carried out by the court or there was an inaccuracy in its
calculation; 5) on the abolition of measures to ensuring the civil claim or
possible confiscation of property, if those measures were not canceled while the
acquittal or the rejection of the claim or non-application of confiscation by the
sentence; 6) on the exclusion of property description from the act, when the
law does not allow foreclosure, if the sentence does not resolve the issue on
this property; 7) on the fate of material evidence, if it is not resolved by a court
sentence, etc.

Besides, the Supreme Court of Ukraine clarified that issues that affect the
essence of the sentence and worsen the situation of the convict were not
subject to consideration while executing the sentence; that narrow or expand
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the scope of the charge; that concern the gaps and shortcomings of sentences
in terms of qualification of crimes, sentencing, resolution of civil lawsuits. In
particular, it is not possible in the following procedure: to exclude a qualifying
feature of the crime from the sentence and references to circumstances that
mitigate or aggravate the liability; to specify the sentence’s purpose (both basic
and additional) regarding its type and term; to exclude application of
a postponement for executing a sentence concerning additional punishment,
when the court indicated the application of deferral for executing the sentence
in the whole while deciding to apply the Art. 46-1 of the Criminal Code of
Ukraine; to impose punishment for each crime separately, if the court imposed
punishment only for a set of crimes, or to impose punishment for a set of
crimes, if it was imposed for each crime separately, etc. Therefore, one can
correct only those shortcomings in the sentence while executing the sentence
that do not affect the essence of the sentence and do not lead to a deterioration
of the convict’s situation, otherwise the relevant shortcoming is eliminated by a
higher court and later during the trial.

As we can see, the procedure for correcting a shortcoming in a sentence
depends on the nature of that shortcoming, but the above-mentioned
Resolution does not contain any clarification on those who and how should
determine the nature of a shortcoming in a sentence before the trial. At the
same time, such clarifications, in our opinion, are extremely necessary. Thus,
there is a situation in practice, when the initiative to raise the issue of
eliminating a shortcoming in the sentence, as a rule, belongs to the agency
responsible for the execution of sentences, since it often reveals errors or
shortcomings of sentences in the course of its activities. Applications to
eliminate the shortcomings of the sentence are submitted directly to the court
of the first instance that rendered the sentence, since the penitentiary agency
is not entitled to file either an appeal or a cassation appeal. Therefore, it is
obvious that the choice of the procedure for eliminating the shortcoming will
depend on the court, which received such a statement – at the stage of
executing the court decision (without reversal of the sentence) or in the higher
court [2, p. 167]. At the same time, there is a high probability that the nature
of the shortcoming in the sentence will be determined by the same judge, who
passed it, and this can affect the impartiality in resolving this issue, because
his confidence in the correctness of the sentence can be also transferred to the
assess of the circumstances, in respect of which he received the request for
eliminating the shortcomings in the sentence. And it is difficult to agree with
the situation, when a judge himself has to make a decision that would
obviously indicate the shortcomings of his work. However, such a procedure for
resolving issues on doubts and contradictions that arise during the execution
of a sentence is provided by the criminal procedural law. That is the reason
that the judge of the court of the first instance alone resolves procedural issues
related to the execution of court decisions in criminal proceedings in
accordance with Part 5 of the Art. 534 of the Criminal Procedural Court of
Ukraine. Therefore, the law empowers only the court of the first instance to
eliminate the relevant shortcomings in the sentence, and does not impose any
restrictions on the appointment of a particular judge, who may decide these
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issues, and therefore it may be the same judge, who made the decision
containing certain shortcomings that need to be addressed.

The norms of the Criminal Procedural Code of Ukraine, which directly
relate to the powers of the courts of appeal, namely: the Art. 404 of the
Criminal Procedural Code states that the court of appeal reviews the judgments
of the court of the first instance within the appeal, i.e. not fully, but only in the
part, which is appealed. Thus, a literal interpretation of the law allows us to
conclude that the court of appeal is not empowered to eliminate doubts and
contradictions in the sentence, if it reveals them during the appellate review of
the case. This conclusion is confirmed by the provisions set out in the Decision
of the Plenum of the Supreme Court of Ukraine dated from December 21, 1990
No. 11, which states that the shortcomings of the sentence, which do not relate
to its essence, can be eliminated only in the course of proceedings on executing
the sentence, therefore, the courts of appeal do not have the right to correct
such shortcomings [1]. However, given the priority of such a task of criminal
proceedings as the protection of the rights, freedoms and legitimate interests of
participants in criminal proceedings, the above position of the Supreme Court
of Ukraine is considered to be contradictory. To our belief, such a court’s
position in modern realities should not be applied in practice. In this regard,
we should support scholars, who believe that the courts of supervisory
instances should be given the right in the relevant proceedings to remove
doubts and contradictions in the sentence, which do not relate to its essence.
Thus, the main purpose of the courts of appeal is to verify the legality and
validity of court decisions and to eliminate errors in them, preventing the entry
into force of illegal sentences or other court decisions. At the same time, the
review of the legality and validity of the sentence carried out by the court of
appeal must be comprehensive and guarantee the proper administration of
justice in criminal proceedings, which can guarantee the protection of the
rights and legitimate interests of the participants in criminal proceedings. If the
court of appeal has all the possibilities to correct significant errors of the
sentence, then the correction of minor ones, of course, belongs to its
competence and is guaranteed by the legal means provided to the court of
appeal [3, p. 146–147].

Thus, the Criminal Procedural Court of Ukraine should directly provide
such powers in order to prevent different interpretations in courts practical
activities regarding the possibility of eliminating doubts and contradictions in
sentences of the courts of supervisory instances. In this regard, we offer to put
a comma in Part 2 of the Art. 404 and in Part 2 of the Art. 433 of the Criminal
Procedural Code after the words “of educational nature” and to state the
following: “as well as to eliminate all kinds of doubts and contradictions in case
of their detection in a court decision”.
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