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Ocobi moTepIriaoro y KpUMiHAaABHOMY IIPOBaKE€HHi 3aBXAU MNPHUOIASIAACH
3Ha4yHa yBara. [lo pedi, B OCTaHHI POKH IIPOLECYaABHHH CTaTyC IIOTEPIIIAOTO
[IEII0 BIOCKOHAAEHO, i 1€ 3yMOBAE€HO HEOOXi/THICTIO ITOCHAEHHS rapaHTil 3axuc-
Ty #ioro mpaB, cBoOo[ Ta 3aKOHHUX iHTEpPeciB Ta INPUBEAECHHSIM HaIliOHAABHOTO
3aKOHOZIaBCTBA /10 BUMOT MiXKHapOAHUX NOKyMeHTiB. [IpaBa i 000B’a3KU ITOTEP-
ITIAOT0 BUHUKAIOTH B OCOOM 3 MOMEHTY IIOJAHHS 3adBU IIPO BYMHEHHS ILI00
HBOT'O KPUMIHAABHOTO ITPABOMOPYIIIEHHs a00 3asBU PO 3aAydeHHd Horo mo
KPUMIHAABHOTO IIPOBA/?KEHHS IK MIOTEPIIiAOTO, TOOTO 3 IILOTO MOMEHTY BiH Ha-
OyBae mpoliecyaabHOTO cTarycy Ioteplriaoro. Tak, mizcraBoro ydacTi ocobu B
KPUMiHAABHOMY ITPOBaXKEHHi SIK IIOTEPIIIAOTO € IIOAaHHHA OCO00I0 3agBH IIPO
BYMHEHHS MO0 HEl KpuMiHaabHOro mnpaBonopyuieHHa (ct. 55 KIIK VYkpai-
HH) [1]. IIpu npoMy 3ayBazkKuMO, III0 BU3HAHHS 0COOHM IOTEPITIAUM BinOyBaeThCI
0e3 creniasbHOI TTepeBipKH i 6e3 Oyab-IKOro O(illilffHOro pilleHHsI cAig9oro abo
IIPOKypopa 3 LIbOT'0 IIPHUBOLY, 1110, HA HAIIly AYMKY, CYIIEPEYUTH TeOopii KpHMiHAa-
ABHOTO ITPOIIECYaABHOTO IIpaBa, TOMY 9K BHU3HAHHS MOXKe OyTU 3[iHICHEHO AHIIIE
LIASXOM HNPUUHATTS IIOCTAHOBH IIPO 1€, TOIIO.

9K CBLOYUTH IIPAaKTHUKA, JOCTATHBO BEAHKA KIABKICTh 3A0YHHIB BYHHSETHCH
caMe IIO0ZI0 HEITOBHOAITHIX 0Ci0, gKi ITpoCcTo He B 3MO3i Hi YCBiIOMHTHU BCi€l mIpo-
TUIIPABHOCTI BUMHEHHUX MIOA0 HUX AN, Hi 3aXUCTUTHUCS Bing HuUxX. [lo pedi, nmote-
pPHiAMH Bimirpae 3Ha4YHy POAb K Y JOCYZOBOMY PO3CAiyBaHHI TakK i y CyZJOBOMY
mpoBa/keHHi. Haganua nmorepmiauM iHgopMmartiii ocobam, 10 3A4iHCHIOIOTH O-
CyIOBE pPO3CAiAyBaHHS Ta CYAOBE IPOBA/KEHHS, a TAaKOXK MIFABHICTH CaMOI0
IIOTEPIIIAOTO CIPULIOTh OOKa3yBaHHIO BUYMHEHHS KPHMIHAaABHOI'O IIPaBOIIOPY-
IIeHHs. 3a3Ha4YuMo, 110 ¥ KpuMiHaaAbHOMY ITPOlleCyaAbHOMY KOAEKCI YKpaiHU €
fOaraTo mporaAuH, sKi HOTPeOyIOTh HETalfHOTO BUIIPABACHHSI Ha 3aKOHOJABYOMY
PiBHIi, 30KpeMa, II€ BIACYTHICTh AOCTATHIX rapaHTIill 3aXHCTy IIpaB Ta iHTEpeciB
HEMOBHOAITHIX IIOTEPITIAUX Ha CTaAil OJOCYAOBOTO PO3CAIAyBaHHA Ta CYZOBOTO

po3rasny.
Koncrutyuia Ykpainu y ct. 52 3akpinaroe: «/liTH piBHiI y CBOIX IIpaBax He-
3aA€XKHO BiJ MOXOMXKEHH4...». CAlf 3a3HAYUTH, 110 JAaHE IIOAOXKEHHS PO3radna-

€TbCS dK y3araAbHEHa HOpMa IIOAO0 HAMOIA€HHS HEIIOBHOAITHIX CII€IliaAbHUMH
mpaBaMu, sKi 6 BimmoBimaau crerudiili iX ygacTi y mpaBoBHX BiTHOCHHaX Ta
Bimobpazkasu ocobamBoOCTi Iux ocib. KpumiHaabHe mporiecyasbHe 3aKOHOIABCT-
BO IIOKAUKAaHE 3axXUIllaTH IIpaBa Ta IHTEPECH yCiX y4YaCHUKIB KPHUMIHaABHOI'O
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IIPOBAKEHHS, B TOMY YHCAl 1 HEIIOBHOAITHIX MOTEPIIIAHUX, 9Ki BHUCTYHIAIOTh ¥y
KPUMIiHAABHOMY ITPOIIECi CTOPOHOIO 3 OOKYy OOBHHYBaudeHHs. [Ipu nboMy Hamis-
I0YH Ha 3aKOHOAAB4YOMY PiBHI CHELIaABHUM CTATyCOM HEIIOBHOAITHIX MiZO3pPIO-
BaHUX Ta oOBuHyBadeHUx (raaBa 38 KIIK Ykpainu) 1iAKOM OOIIABHUM BUOAEThH-
Csl 3aKPIilIA€HHSI OCOOAMBOIrO CTATYCy i 3a iHIIIMMH HEIIOBHOAITHIMH yYaCHUKaMU
KPHUMIHAABHOTO ITPOBAIXKEHHS, 30KpeEMa, IIOTEPIIIAUMHU.

TaxyM 4MHOM, Ha IIiACTaBl BUKAQAE€HOTO, MOXHAa AIWTH BHCHOBKY IIPO He-
OOXiTHICTh PETEABHOr0 YIOCKOHAAEHHS 3aKOHOAABCTBa BiMHOCHO (PYHKIIIOHY-
BaHHS IIPOLIECYAABHOI'O CTATyCy HEIIOBHOAITHBOI'O IIOTEPIIIAOTO Bifl KPHUMiHaAb-
HOTO IIPAaBOIIOPYIIEHHS SIK Cy0’€KTa HOKa3yBaHHSI, a caMe: JAd BU3HAHHS 0COOH
IIOTEPITiAOI0 (aD0 B JaHOMY BUNIAAKY 3aKOHHOTO ITPEACTaBHUKA HEIIOBHOAITHBO-
ro IOTEPITIAOTO), TKa IIOBUHHA MOAATH 3adBy CAigdoMy abo IPOKypopy, KOTPHH,
IIePEBIPUBILMN 3a3HA4Y€HI B HiM HiACTaBH, HETAHO IIOBUHEH BUHECTHU IIOCTAHOBY
IIPO BU3HAHHS I IOTEPHiAOI0 abo IIPO BiAMOBY y TaKOMy BH3HAaHHI, PO3’ICHUTH
IIpaBa, PO IO 3a3HAa4YaeTbCd B JaHI¥ IIOCTAaHOBIi, Ta AONHUTATH ii IO JaHOMY
KpUMiHaABHOMY ITpOBa3KeHHIO. Taka Ipornenypa, Ha Hallly OyMKY, Oyae y3ako-
HIOBaTH IIPOLIECYaABHHUH CTATyC HEIIOBHOAITHBOI'O IIOTEPIIIAOTO IK IIOBHOIIpaB-
HOro cy0’eKTa JoKa3yBaHHS Yy KPUMiHAABHOMY IIPOBA/I?KEHHI.

Caig moromutuca 3 aymkoro O. O. CoAbOHOBOiI, IpPO Te€, II0 IIOAOXKEHHS
ct. 55 KIIK YkpaiHu € He JOCKOHAAWMH i, SIKIIO IPOIECYAaABHHUU CTaTyC IIOTEP-
mianoro ocoba HabyBae 3 MOMEHTY IIOAAHHS 3asBU PO BYMHEHHS IIIOA0 Hel KpH-
MiHaABHOTO IIPABOIOPYILIEHHSI a00 3asiBU IIPO 3aAydeHHS ii 0 HIPOBAIKEHHS K
II0TepPIiAOTO, TOOTO IIIe A0 AOBEeNEeHHs TOTO PaKTy, 1o (Pi3udHiil 0co0i KpuMiHa-
ABHHUM ITPaBOIIOPYIIIEHHIM 3aBIaHO MOPaABHOI, (piznuHOoi abo MalHOBOI IIIKOIM,
a IpUANYHil 0cobi — MatiHOBOI mKoau. Ha if mepekoHaHHS, TaKe peryAroBaHHS
He Y3ToKYyeThbCcd 3 (PyHOAMEHTAaABHUMMU IIOAOKEHHIMHU JOKA30BOrO IIpaBa, y
3B’I3Ky 3 4MM ocoba Mae HabyBaTH HPOLECYaAbHUI CTATyC MOTEPIIIAOTO AHUIIIE
IIiCAST TOBeNEHHS TOoro (PakTy, IO BYMHEHO KpHMiHaAbHE MPaBOIIOPYLIEHHH,
AKUM MOTEPIIIAOMY 3alofissHO BKazaHy IIKoay. [iliCHO, [AS IILOrOo HOTPiOHO
3MiHUTHU IIPOILIECYAABHY (pOpMy ITOYaTKY AOCYAOBOTO PO3CAinyBaHHs. Ba3yrouuch
Ha MO3ULIIX OKPEMHX HAYKOBIIB, - PIllIeHHS IIPO BH3HAHHS OCOOH ITOTEPITiACK0
Oyme oOrpyHTOBAHUM, KOAU MPUHMATUMETHCS MIiCASI IPOBEAECHHS CAITIUM HEO00-
XIMHUX IIPOLECYaAbHUX OiM Ta OTPHUMaHHS OOKAa3iB 3aloMissHHS IITKOAU KPUMi-
HaABHUM IIpaBonopylneHHsaMm [2, c. 40-41]. 3BicHO, y BUIAAKy, KOAU IIOTEpPIi-
AUY € HEIIOBHOAITHIM, Ay»Ke BaxKAWBO, I1100 3 HUM IIOBOOUANCH 3 BpaxXyBaHHAM
Horo BiKy, piBHS 3piAOCTi, iHTEAEKTYaABHUX MOXKAWBOCTEH, a TakoXK I00 OyAn
BXKHUTI 3ax0oau, 9Ki O CHOPHUIAM PO3YMIHHIO PO3TAdy KPHUMIiHAABHOTO IIPOBa-
[PKEHHSI 1 MOXKAMBOCTI OpaTH y4acThb Yy HbBOMY. A TAKOXK, BPaXOBYIOUH IOCUTH
CKAQIHUM XapaKTep KPHUMIHAABHOTO IIPOBAXKEHHH, BEAUKA KiABKICTb HEIIOBHO-
AITHIX 3 HOPMaAbHHM PO3yMOBHM PO3BHUTKOM HE€ 3[aTHi B IIOBHIM Mipi yCBioOM-
AIOBATH BCl CKAQOHOCTI 1 BCl 3MiHH, 110 MalOTh MICII€ Ha JOCYOOBOMY PO3CAIAY-
BaHHI Ta y cyZoBoMy po3ragni. OCoOAMBO I1e CTOCYETHCHA BUIIAIKY, KOAU Ma€ Mi-
Clie BiIMOBa BiJ HNiATPUMAaHHS AepP:KaBHOI'0O OOBHHYBa4YeHHS IIPOKYPOPOM.

3 mpuBOAy LILONO BBAXKAEMO, IO BHU3HAHHS OCOOU IIOTEPIIIAOI0 ITOBHHHO
3aAeXkaTH Bif PIIIEHHS CALLYOro YW IIPOKypopa, SKHUH POo3CAiAye KpHUMiHaAbHE
IIPOBaXKEHHH, a IIEPeAyMOBOI0 IILOTO Mae OyTH caM (aKT 3aBAaHHA 0co0i
IIKOAH, ITPU IIBOMY HE€ 3aA€XKHO Bif ii BUAY Ta po3Mipy, a TakKOXK IIOJaHHS HEIO
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3adBU PO BUYMHEHHS KPHUMIHAABHOT'O IIPABOIIOPYILIEHHS abo 3asBU PO 3aAy-
4YeHHs SK IoTepriaoro. I BiAmoBigHO, caimyuii abo IIPOKypop IMOBHHEH BUHECTU
BIJIIOBiZHE PillleHHs (IOCTAHOBY) IIPO BU3HAHHS OCOOU ITIOTEpPIHiAOK0 abo Ipo Bi-
OMOBY IIPO Iie, PO3’ICHUTH IIpaBa, a B¥Ke IOTIM AONUTATH ii B IKOCTi IIOTEPIIiAO-
ro II0 JaHOMY KpHMiHaAbHOMY IPOBazKeHHI0. Taka mpolieaypa, Xoda i Haramye
KpHMIHaABHE IIPOLlECyasbHE 3aKOHOAABCTBO 1960 poKy, ogHakK, Ha HaIly AyM-
Ky, OyZe y3aKOHIOBaTU IIPOILIECYaAbHHUH CTATyC IIOTEPITIAOTO 9K IIOBHOIIPABHOTO
cy0’ekTa MOKa3yBaHHS i pa3oM 3 THM, HOro IpoIllecyaAbHi IIpaBa Ta 00OB’SI3KHU
TOLIO.

3BHUYatHO, IPOTATOM PO3CAILYBaHHS Ta CYLOBOT0O PO3TASIAY KPUMiHAABHOTO
IIPOBAKEHHS HEIIOBHOAITHIM MOTEpIIiAMM Mae IpaBO Ha BIAIIKOAYBaHHY 3a-
BIAHOI KPUMiHAABHUM ITPaBOIOPYIIEHHSIM IIKOAW B IOPAAKY, IependadeHoMy
3akoHOM (ct. 127 KIIK Ykpainm), a 4. 1 crarri 128 KIIK Ykpainu nepenbadae,
110 ocoba, SIKi¥ KpUMiHAABPHUM IIPABOMNOPYIIEHHSIM a00 iHIIUM CYCIIABHO Hebe-
3MeYHUM MiFHHAM 3aBAaHO Ma¥HOBOI ab0 MOpaAbHOI IKOAM, Ma€ IIPaBo Mif yac
KPUMIiHAABHOTO IIPOBAZKEHHS [10 10YATKy CYZOBOI'0O PO3TAINY IIPEN IBUTH IIHBI-
ABHUY II030B /10 HiJ03PIOBAHOr0, OOBHHYBA4YE€HOr0o ab0 A0 pi3HYIHOI YU IOPUINY-
HOI 0cO0M, gKa 3a 3aKOHOM HecCe IIUBIABHY BiAIIOBiZAABHICTH 3a HIKOAY, 3aBAAHY
[iSTHHSIMHY ITiI03pI0OBAHOTI0, 0OOBHHYBa4YeHOro abo HeOCyaHOI 0COOH, TKa BUMHHUAA
cycriabHO HebesneuHe nigHHa. OgHaK, BiACYTHIH i Ai€eBUH MexaHi3M TakKoi KOM-
IeHcallii, ToIro.

Bce BukaaneHe 3yMOBAIOE HEOOXiMHICTb YAOCKOHAAE€HHH i 3aKOHOOABYOTrO
BpPETYAIOBAaHHS IIPaBOBOI'0 MEXaHi3My BiAIIIKOAyBaHHS MaWHOBOI, MOPAABHOI Ta
pi3uyHOI ITKOAU IIOTEPITIAOMY BiJ 3A0YHHY, B TOMY YUCAiI, HEPO3ZKPUTOI'O OP-
raHaMM pPO3CAiLyBaHHS.

Y 3B’13Ky 3 IUM OO01liAbHO BUKAAcTu 1. 10 ct. 56 KIIK Ykpainu B Takiit pe-
nakuii: «HenogHoMimMHill nomepniiuil mae npago Ha 8i0ULKOOY8AHHST MAUHOBO],
@i3uUHOT | MOPANLHOT WKOOU, 3AN00ITHOT KPUMIHANTbHUT NPABONOPYULEHHSIM, 8
nosHomy obcsisi, - 8 NOPsIOKY, nepedbauerHomy 3aKOHOM, - 30 PAXYHOK 0eprkasu, 8
moMmy YUUCTL, AKUO He 8CMAHO8eHO 0co0Y, AKa 11020 BUUHUNQ.

Caizm TaKOK 3a3HAYUTH, L0 CAITYUY 3000B’s13aHHUM 3a0€3IIeYnUTH IIpaBa He-
IIOBHOAITHBOTO IIOTEPITIAOTO, TOMY HEOOXiTHO 3aKOHOAABYO 3aKPIIUTHU IOPSII0K
PO3’ICHEHHS CAITYUM IIpaB MOTEePIHiAOMY. 3 IIPUBOAY LILOT'O ITPOIIOHYEMO NOIIOB-
HUuTH crartio 40 KIIK Ykpainu «Caimuuii opraHy OOCyZOBOTO PO3CALAYBaHHS»
IIyHKTOM 4, g9KWUP BHKAACTH B Takill pegakiii: «Cniouuili 30608°s3aHUlL
po3z’acHumMu 30KOHHOMY NpPeoCmasHUKY HEeNno8HOMIMHb020 Nnomepninoz2o o20
npaea, nepeobaueri cmammero 56 yvozo Kodekxcy, ma ekazamu npo ye 8 nocma-
HO8I, s1Ka NIONUCYEMbCSL NOMEPNINIUM 1 CULOUUM», TOIIIO.

BaxkauBuM, Ha Hally AYMKY, TAKOXK € PO3yMIiHHA TOTO, III0 KOAW AUTHHA
CTa€ y4aCHUKOM KPHUMIiHAABHOIO IIPOIlECy, HEOOXiTHO B KOXKHOMY KOHKPETHOMY
BUIIAJIKy BPaxXxOBYBaTH BiK TaKoi 0ocobu, piBeHBb 3pIiAOCTi, a TAKOXK IHTEAEKTyaAb-
Hi Ta eMOLiHHi 3ai0H0oCTi. Hanpukaan, BiAKpUTHH CyZOBHI pO3radn 3a y4dacTio
HETIOBHOAITHIX 0Ci0 MOXKe CIIPUYMHUTH I1030aBA€HHS OCTAHHIX ImpaBa Ha edek-
TUBHY y4acThb y 3MaraabHOMY KPUMiHAaAbHOMY IIPOBA/KE€HHi, TOMY BHUIAETHCH
IIIAKOM OOILIIABHUM 3 METOIO HEIOIIYIIIEHHd HETaTUBHOI'O BIIAMBY CyZOBOI'O PO3r-
ASITy Ha HEIOBHOAITHIX YYaCHUKIB KPHUMIHAaABHOIO IIPOIIECY, a TaKoK 3abesme-
YeHHS iX aKTHUBHOI y4acTi y KpUMiHAaABHOMY IIPOBAIKEHHi, PO3IIUPUTH IIE€PEAIK

© ConosiioBa O. €., 2020

- 176 -



TeopemuuHi numaHHsl ropucnpyoeHuii i npobemu
npagosacmocysarHs: surauku XXI cmonimms. Xapxie, 2020

BUIIAZIKIB, KOAU CyZ MOXK€ IIPUHHATH PILIEHHS IIPO PO3TALL CIIPpaBH B 3aKPHUTO-
My 3acCilaHHI 1010 HEIIOBHOAITHBOTO IIOTEPITIAOTO.

[lincymoByro4H BHIIE3a3HA4YEHE, BAPTO BKa3aTH, ILI0 AOCBiZ 3aCTOCyBaHHS
KITIK YkpaiHu BUSIBUB HEOOXiTHICTH yOOCKOHAAEHHH PANAY ITOAOXKEHb KpHMiHa-
ABHOTO IIPOIIECYaABHOTO 3aKOHOAAaBCTBA, K1 CTOCYIOThCS 3aXMUCTy IIpaB Ta iHTe-
pPeCiB HETIOBHOAITHIX MOTepPIHiAUX. Y 3B’9I3Ky 3 IIUM Ba’KAUBOTO 3Ha4YeHHs Haly-
Ba€ AOCALIKEHHA KOMIIAEKCHOTO MiAXOAY IIOA0 BIOCKOHAAEHHS IIPaBOBOTO II0-
AOXKEHHS HEIIOBHOAITHIX IHOTEPIIIANX, IK YYaCHHUKIB KPUMiHAaABHUX IIPOILIECYaAb-
HUX BiJHOCHH, a TAKOXK IIOKpalllaHHd CUCTEMHU rapaHTil ix nmpas, cBobon Ta iH-
TepeciB, a caMme 000B’sI3KOBOT0 ITPEACTABHUIITBA HEIIOBHOAITHHOI'O IIOTEPIIIAOTO;
BUIIA€HHSI OKPEMOTO ITPOBAXKEHHS 11010 HEIIOBHOAITHBOT'O IIOTEPIIIAOTO; BiAIII-
KOAYBaHHA 3aIlOAiSHOI KPUMIHAABHUM IIPABOIOPYLIIEHHAM HIKOAHW B IIOBHOMY
006c43i; 3AiMCHEHHS CyZIOBOTO PO3TAGY B 3aKPUTOMY 3acCiflaHHi TOIIO.
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