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TEOPETUKO-IIPABOBA XAPAKTEPUCTUKA TIPABOBOI'O
PEKMMY BIMICbKOBOI'O MAMHA

Oasra IO0piisra KAIIIHYC,

ad tonKkm Kapedpu npasosozo 3adesneueHHs
Hauionaavtozo yrisepcumeny oboporu Yipairu
im. Teara Yepnaxoscoicozo

ITepi HiXX IPUCTYINUTU A0 3’ ACYyBaHH: ITPABOBOI IIPUPOAN KaTeropii
«ITpaBOBMII PeXXMM BilICbKOBOIO MaiiHa», HeEOOXiAHO AOCAIAUTH IeHe3y
IIOHSTDh «PEXUM», «IIPABOBUV PEKUM» Ta «IIPABOBUIV PEXVM MallHa».
ITpm 1pOMy caia B3ATM A0 yBary, IO BCl BKasaHl IIOHATTSA €
MIKTaAy3eBMMM Ta 3a CBOEIO0 CYTTIO 3BOAATLCA A0 IIPaBOBOIO
peryAioBaHHs II€BHOTO OO’€KTy (sABMIIA) uYM BigHOCHH. BigHocHO
IpeaMeTy HaIlOIo AOCAIAKEHHs 3a3HaulMMO, IO IIPaBOBUIN PeXUM
BiA4Y>KEHHsI BIJICbLKOBOIO MaliHa € aKTyaAbHUM INUTAaHHAM CbOTOAEHH: Ta
1orpeOye€ 3MiCTOBHOTO ITPaBOBOIO aHaAi3y.

beasesaI. C. Big3Haya€, moO AOCAIAXKEHHs IIOHATTSI «IIPaBOBUIA
peXXuMm» II049aamucs IIe B CepeAVHl MMHYAOIO CTOAITT:, 30KpeMa
3ycTpivaiorbcst B mpansix AaekcaHgposa H.I'., bepesoscpkoi C.T. Ta
Camomenko I. C. Ognak y paasiHCBKiN 10puAndHin aitepatypi 50-x pp.
XX cr. Kareropiss «peXuUM» BUKOPUCTOBYyBasdacs BUKAIOUHO AAs
XapakTepuctukm 3akoHHocri [1, c. 10].

JIKIo mpoaHaaidyBaT! «IIPaBOBUM PEXMM» 3 TOUKM 30py Teopil
IIpaBa IOCTPaAsAHCHKOIO IIepioAy, TO 3a3BMyail y HiAPy4YHMKAaX MIILAOCS
IIPO IIOAITUYHUI PEXUM, KU 3BOAVBCS, K IPaBUAO, 4O CYKYIIHOCTI
dopM 1 MeToAiB 3ailicHeHHs aep:KaBHOI BaAaau [2, c. 82]. Tomy, sk
IIpaBlAO, IIPaBOBMII peXUM Oe3locepedHBO  Big0OpaskaliOTh K
Ba>KAMBUI €1€MEeHT IIPaBOBOI OAITUKM Aep>KaBu [3, c. 46].

Hactiok B. JI. Ta beaesuesa B. B. 3ayBaxyiors, 1o y cCyd4acHin
IOPUAVYHIN HayLji IIOHATTS «PEeXMUM» 4YacTillle pOo3rasi4a€ThbCs K O4Ha 3
HalBaOKAMBIIINX KaTeropim IOpucAukilii. JocuTth JAaBHO HayKOBi
AOCAIAKEeHHS, IO CTaBUAN 3a MeTy 3'5ICYyBaHHS 0COOANMBOCTEN IIPaBOBOTO
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peryAioBaHHs II€BHOTO BUAY AisABHOCTI, OCOOAMBO TOA4i, KOAM IId
AlAABHICTD Ma€ 4iTKO BM3HaUeHMII 00’ €KT, IIPOBOAUANCA IIig KyTOM 30Dy
IIPaBOBOIO PeXMMYy JaHOro o0’eékra abo BuAy aisfapHOCTi. Koam X y
IIpoIeCi BUBYEHH:s CUCTEMMU IIpaB 3'5CyBaaoCs, IO AAs KOXKHOIL JOro
raaysi XapakTepHUII CBill crielu(piuHMIl pe>XKUM peryAioBaHH: i came B
IILOMY PEXMMI JKpa3 KOHIIEeHTPYEThCs I0pUANYIHA CBOEPIAHICTD Taay3l —
CTaa0 OYEeBMAHNM, IO I IOHATTS BHUpPa’ka€ BU3HA4YaAbHI CTOPOHU
IIpaBoBOI1 AiricHOCTI [4, c. 19].

3a TBepaxeHHAM T.II MiHky, CcBOIM BUHUKHEHHSAM KaTeropis
«pexXuM» 3000B’s3aHa MOAITUIII, Aep>KaBi Ta mpasy [5, c. 49]. AiiicHo,
Take TpaKTyBaHHJA TIIOHATTs IIOB s3aHO HacaMmIlepes i3 TuM, IIO
padsHCbKa AOKTPMHA BIPOAOBX OaraTbOX POKiB BiggaBaaa IpiopuTeT
Aep>KaBl Ha IIPOTHUBATy iCHYBaHHIO IIpaBa. IctopmyHo gep>kaBa B MacoOBin
IIPaBOCBIAOMOCTI HaIIOrO COIIiyMy OTOTOXKHIOBaJdach 3 JA€pP>KaBHOIO
BAaAo01M0 [6, c. 11].

Ca0BO «pexum» € DaraTO3Ha4YHMM 3a CBOIM 3MiCTOM 1 CYTHICTIO, a
TOMY B>KMBA€TLCA B CAMMX Pi3HMX 3Ha4eHH:AX i KoHTeKcTax. Ocobanso 1e
CTOCY€TBCS Taay3€BOIO IIPaBOBOIO PEeXUMY, aAKe «II0AOXKEHH: IpOo Te,
IIJO0 KOJKHIill raaysi mpasa BigllOBida€ OCOOAMBNII IIPaBOBUII PeXUM, €
Ay>Ke CYTTEBUM sIK Yy HayKOBOMY, TaK 1 B IpaKTMYHOMY ceHci» [4, c. 17].

Y raaysesil IOpMAMYHIN AlTepaTypi MIAKPECAIOETLCS, IO 3a
IIepIIOYEPrOBUM 3MiICTOM CAOBO «peXXMM» IIOB's3aHe 3 yHpaBAiHHAM,
peryA1oBaHH:AM, a TaKOX HaroAOLIYE€TbhCs Ha I[1AeCHpPsIMOBAHOMY
Xapakrepi peXxumis. B iHImmoOMy pasi «peXum» IHTepHpeTyroTh K
«pO3HOPSIAOK CIpaB», SIK «yMOBU AIsIABHOCTI, poOOTH, iCHYBaHHs 4OTO-
HeOyab» [7,c.28]. Ha  BigmosigHe  BKady€ TakoX  IOpUAMYHA
eHITMKAOIIeAis, KA BU3HAYA€ «Pe>KUM» SIK BCTAHOB/AEHIUI HalliOHaABHUM
3aKOHOZABCTBOM 1 HOpMaMM MDKHAapOAHOTO IIpaBa IOPSAAOK Y
CyCHiAbHUX BigHOCHMHaX [8, c. 283].

ITocrae mnmTaHH:A, AK IHTEPHPETYBAAOCS IIOHATTS «IIPaBOBUI
peXuM» y IOPUANYHIN AiTepaTypi BYEHMMU-IIPaBO3HABLAMU. AjaXKe
AOCAiA’KeHHsI IIPaBOBOIO PeXMMY sK HayKOBOI KarTeropii mepegbada€
HacaMIlepes A0CAIAKeHH: JIOTO IIPaBOBOI IPUPOAY, PO3KPUBAIOUM SIKY,
MM TUM CaMUM pPO3KPMBAE€MO CYTHICTb IIbOTO  sBMIIA, MOTO
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BHYTPIIIIHBOTO 3MICTy, SIKIII BKAIOUA€ y cebe €AHICTb yCiX eAeMeHTIB sIK
ITiAiCHe sIBUIIIe, MMOTO BAACTMBOCTEN 1 O3HAK, a TaKOXK IXHIO B3a€EMOAIIO B
IIporeci IIpaBoBOTO peryaioBanu: [9, c. 197].

Tak, cBoro wacy Icaxos B. b., mpaBoBuin pe>xxmm BUCBITAIOBAB K
COILIiaZABHUII pPEeXUM AesAKOro O0’€KTa, 3aKpillAeHUIl IIPaBOBUMU
HOpMaMI i 3a0e3IieueHNi1 CyKyIIHICTIO I0puandHux 3aco0bis [10, c. 258].

Maabrko A. B. ta Kocak A. B. mpaBoBum pexmum BU3HA4arOTh SIK
0cOOAMBUIT HOPAAOK IIPaBOBOIO PeryAiOBaHH:, IO BUPa’Ka€TbCA Y
BIU3HAUYEHOMY IIO€JHaHHI IOpUAMYHUX 3aco0iB, CTBOPIOE Oa>KaHUI
COILIaAbHMI CTaH, KOHKPEeTHY CTYIIiHb CIIPUSITAMBOCTI/HECTIPUATANBOCTI
AAsl 3a40BO/AeHHs iHTepecis cy0’exTis npasa [11, c. 9].

Azekcees C. C. BBaka€, IO IPaBOBMII PeXXUM MO>KHa BU3HAUYUTHU
SK IOPAAOK peryAOBaHHs, BUPa’keHUI B KOMILAeKCi IpaBOBUX 3aco0is,
IIJO XapaKTepU3ylOTh 0COOAVBe IOE€AHAHHS B3a€MOAIIOUMX MiXK cOOOIO0
AO3BOAiB, 3a0OpOH, Ta MO3UTUBHUX 3000B’sA3aHb, SKi yTBOPIOIOTH
0CcOOAMBMII HAIIPSIMOK peryAioBaHH: [12, c. 243].

TakuM dYmMHOM, npasosuti pexum — I TeopeTHudHa KaTeropisd
IOpUAMYHOI HayKM, IIJO O3Haya€ IIeBHUI Halip MeToAiB Ta crocoOiB
IIPaBOBOTO  PEeTyAIOBaHH:, 3a AONOMOIOIO SIKOIO BCTAaHOBAIOETHCS
0cOOAMBUI MOPAAOK IIPaBOBOTO PeryAlOBaHHA CyCHiAbHMX BiAHOCHUH, Y
TOMY 4YMCAl ¥ THUX, IO BUHUKAIOTb Yy 3Bs3Ky 3 BOAOAIHHAM,
KOPMICTYBAaHHAM Ta PO3NOPAAKEHHIM MallHOM.

ITia mpaBoBUM pe>xkuMoM MaliHa Beneaukros A. B. poszymie oOcsar
IIpaB Ta OOOB’SI3KiB OKpeMUX IIiAIIPMEMCTB Ta OpTaHiB yIpaBAiHH:
CTOCOBHO MallHa, LIO0 3aKpillleHe 3a MIAIPUEMCTBOM, a TaKOX ITOPAA0K
BUKOPMCTAHH: LIbOI'O MaliHa Ta 3BePHEHHs Ha HBOIO CTATHEHH: 3a
30008’ s13aHHAMU Hignpuemcrsa [13, c. 381].

Yepnumos B. A. akijeHTye yBary Ha TOMY, IIIO HpPaBOBUI PeXKUM
MajiHa KOMEpLIVHOI OpraHi3aljii O3Haya€ ICHyBaHH:J BCepeAVHI
OCHOBHIX IIpaBOBUX (POPM MalfHOBOIO BizOKpeMAeHH: (IIpaBa BAaCHOCTI
Ta IIOXiJHMX pPedoBMX IIpaB) OCOOAMBUX IIpaBUA  peadisariii
IIPaBOMOYHOCTEN BOAOAIHHs, KOPUCTYBaHH: 1 PO3NOPAAKEHHS MallHOM
B IIpoLieci MIAIIPUEMHNUIILKOI Ais1AbHOCTI [14, c. 98].
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AHaAi3yl0uM IIPaBOBUI pPEXUM MaliHa, CAl4 HaBeCTU AYMKY
Hlep6unn B. C., sAxuit 3azHava€, W10 A HPAGOSUM PEXKUMOM MAatiHa
Ccy0’€KTiB TociogapioBaHHs B TeOpil roCioAapChKOIO IpaBa PO3yMilOTh
BCTAHOB/AEHI IIPaBOBMMI HOPMaMM CTPYKTYpPy LIbOTO MaliHa, HOPAA0K
JI0TO0 NpUAOaHH:A, BUKOPUCTAaHHSA 1 BUOYTTS, IIOPSI40K 3BEpHEHHS Ha
HBOTO CTATHEHH: KpeauTopis [15, c. 123].

B Hay1i ckaaaacsa gyMmKa, IO npasosuti pexum 6iicbk06020 MAtiHa, AK
IIpaBOBa KaTeropis, sBAs€ COOOI0 HOPMAaTUBHO 3aKpillAeHUIT ITOPsAOK
peryAioBaHH:  AIsIABHOCTI  OpraHiB  BiJICBKOBOTO  YIIPaBAIHHs — IIO
BIAHOIIIEHHIO A0 MaliHa, IO 3HaXOAUTLCSA Y BigaHHI BiICBKOBMX
oprasisalilili, € KOMIIAeKCOM IIpaBOBMX 3acO0iB, IIJO XapaKTepU3Yy€E€ThCs
0cOOAMBUM  IMOE€AHAHHSAM  AO3BOAiB, 3a00OpOH Ta  IIO3UTUBHIUX
30008 s13aHb [16, c. 168].

ITonimaTtuenko }O. A. Bkady€, IO HOpaBOBUII PpeXUM MaliHa
30poitHux Cua YkpaiHu € iHCTpyMeHTOM 3a0e3redyeHHs] DOETOTOBHOCTI
BilicbkoBux ¢opmysansb [17, c. 70], a Jdanenko A. 1. BUCA0BAIOE AYMKY,
IO IIPaBOBMII pPEXMM MaliHa BiJICBKOBIUX OpTaHidalliil 5K MeTOA
IIPaBOBOTO peryAl0BaHHs 0a3y€ThCsl B OCHOBHOMY Ha IIeHTpaAi30BaHOMY,
iMIlepaTMBHOMY peryAloBaHHI (MeTo4 cyOOpAMHALil), IpU SIKOMY
peryAroBaHH: 3BepPXy AOHM3Y 3AIICHIOETHCS Ha BAaJHO-IMIIEPaTUBHUX
3acagax [18, c. 99].

3 orasay Ha Ile, BBaXKa€MO, IIIO IPaBOBUI PEXUM BilICBKOBOTO
MaliHa BM3Haya€: HaAilHICTD i cTabiAbHICTh BIAHOCHUH, IO CKAaAalOThCs Y
cdepi peryaroBaHHs IPaBOBOIO pe>XKMMY MaliHa BilICbKOBUX OpTaHizallin
AAsl  3a0e3liedeHHs1 OOOPOHO3AATHOCTI Aep>KaBY; CIIiBBiAHOIIIEHH:
METOAIB peryAl0BaHHs 3 IIpaBaMM II0CagOBUX OCiO, IO HadileHi
IIOBHOBa>KEHHSAMMU IIIOAO PO3IOPAAXKEHH:sI BiJICbKOBUM MAallHOM; YiTKY
peraaMeHTalilo NOp:AA 3 rapaHTyBaHHAM 1 3aXMIEHICTIO CyO'E€KTUBHMX
IIpaB I10Cal0BMX OCiO.

Takum YMHOM, BpPaxoOBYIOUM IIOTASAM BYEHMX IIJOAO IIPaBOBOIO
peXXUMYy K IOPUANYHOL KaTeropii, MOXKeMO BUSHAYNUTI NPAGOSULL PEXUM
6i1ICbK06020 MauHa SIK OOCAT IIpaB Ta OOOB SI3KiB OpraHiB BilICBKOBOIO
yHOpaBAIHHA Ta IIAIIOPAAKOBaHMUX IIiAPO34i4iB  CTOCOBHO MallHa,
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3aKpillA€HOIrO 3a HMUMM, a TaKOX IOpsAAOK WOro mpuaOaHH,
BUKOPMCTAHHS 1 BiA4y>KeHH:I.
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